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JIM MEETS LONG JOHN SILVER

Now, to tell you the truth, from the
very first mention of Long John in Squier
Trelawney's letter, 1 had taken a fear in my
mind that he might prove to be the very
one-legged sailor whom I had watched for
so long at the old Benbow. But one look
at the man before me was encugh. I had
seen the captain and Black Dog,* and the
blind man Pew, and I thought I knew what
a buccaneer was like—a very different
creature, according to me, from this clean
and pleasant-tempered landlord,

I plucked up courage at once,
crossed the threshold, and walked right up
to the man where he stood propped on his
crutch, talking to a customer.

* One of the pirates.
Treasure Island by R. L. STEVENSON
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B. The Troubling and Rare Unorthodoxy

As seen in Starr, A{g6 and the material benefit rule are puzzling intermeddlers to
consideration ooctrine and its comparatively well-deﬁnect exceptions.10 The pedagogical
approach to the material benefit rule is generally to compare the enforced promise in the
old chestnut Webb vKMcGowin11 to the unenforced promise in the even older Mills v.

1
Wyman,"? and then move on."
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» 90. In response to the
new Section 86, Prof. Gilmore wondered whether material benefit rule cases would
quickly multiply so as to make the acceptance of the exception similar to promissory

I
estoppel. Grant Gilmore, The Death of Contract 76 (1974). As this investigation will

highlight, this has not occurred. "y
11168 So. 196 (Ala,App. 1935), cert. _denie\d with opinion, 168 So. 199 (Ala. 1936)

(enforcing a promise to compensate an injured rescuer who saved the promisor’s life).
1220 Mass. 207 (M:{./ 1825) (refusing to enforce a promise made to compensate strangers
who cared for the promisor’s dying son). For a thorough review of the actual background
and facts of Mills, see Geoffre Watson, In the Trlbunal of Conscience:Mills v. W3
acts. y (il v. Wyram>"™*

Recon51dered 71 Tul. L Rev 1749 (1997).
13 o=t e e

See Marvin A. Chirelstein, Concepts and Case Analysis in the Law of Contracts 27

(1998) (“The decision in Mills can be (and always is) contrasted with that in Webb v,
Sy
McGowin . . . .”); see, e. g John D. Calamari et al., Cases and Prol{re/gs' on Contracts

277-91 (2004); Lon L. Fuller & Melvin Aron Elsenberg, Basic Contract Law 152- 63
(2001) Ch,)?s L. Knapp et al., Problems in Contract Law 146-60 (2003) Edward Edward J.
Murphy et al., Studies in Contract Law 112-28 (2003); Arthur Rosset & Damel J. Bussel,
Contract Law and Its Appllcatlon 456- 71(1999) Scott(Z’?Krause supra note 3, at 224-35.
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1 he earl}:{st \,a;és ;ﬁ which plaxnﬁffc adv a}/ ed cla}ﬁs of z{ﬁ/ nstitutional mandate

foz‘ & redeunltlon of marrlane d1d rety on&iel al ‘;z’onstltutlonal claifns. The first three

cases brought by one couple in each case, alf did so.

1A the fifst, a'same- sex couple challenged a Minnesota clerk’s refusal to issue
3

) CE ,
the %na-;r,iﬁge liceése, alle/g}ng various’ifédeyal_éonstituti’onal deprivations. T){e _ggﬂn

i i

E

1th)aﬁt dlseusslon” t}}e/plal niifts clalms that the fallure to 1ssue a marrlage
licerise vialated the First and Eighth Amendments to the United States Constltutlon.
Simildrly, t)e court rejegﬁ:d due procéss and equal protectlon claxms prem1sed on the
Nlnth and’ Pourteenth Amendments and distinguished the U.S. Supreme Court’s decisions
in Griswold v Connecﬁcut (stﬂ/ce the meu;rxage statdte dges not 1mp_mge on the choice to
procreate) dnd Lovmg V. I rgmza (“there 1§ &/ clear dlstmétlon between a marltal
restriction based merely upon race and q}ne} based up@ﬁ the fundamental difference in
sex™).’
In the second case, brofight i in Washmgton state plamtlffs core claim relied on the

state Equal K],ﬁhts Amendment Addmenally, thoygh plamtlﬂ’s also ra1§ecfefé£¥eral

claiy(s bgs’ed o/n the Elghth, N;j,nth and Fourteenth Amendmetts 10 the U.S. Cons’ututlon.8

“Haker y: Nelson, 191 N ¥.2d 1 85 (Mins. 1971).
’1d. gt 186 ngle? Pl
4381 1S, 479 (1965).
388 U.S. 1 (1967).
s pemst A4S SBaker g(187.

Sin rv/Hara 3221’2{&1187 (Wash App 19, 4) %évd ed y;
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